
Attachment 1 

Agenda Item Summary 
 

BACKGROUND  
 
 
 
 
 
 
 
 
 
 

This is a presentation of proposed amendments to the administrative rules for 
the “Greater Sage-Grouse Conservation Assessment and Strategy for Oregon” 
(the Strategy).  Oregon’s sage-grouse Strategy was originally adopted by the 
Fish and Wildlife Commission in August, 2005, and subsequently updated 
and adopted in April, 2011.  Key provisions of the Strategy were adopted into 
rule at that time in OAR 635, Division 140. 
 
Due to range-wide declines in sage-grouse populations, the U.S. Fish and 
Wildlife Service (US  FWS) received several petitions between 2002 and 
2004 to list the greater sage-grouse as threatened or endangered under the 
federal Endangered Species Act (ESA).  In January, 2005, the USFWS 
determined a listing was “not warranted”.  Following court action in 
December, 2007, however, the USFWS re-evaluated its determination and 
concluded in March, 2010 that a listing under the ESA was warranted but 
precluded by higher priority listing actions at that time.  Threats to the 
viability of greater sage-grouse in Oregon identified by the USFWS’s 2010 
“warranted but precluded” finding included, “present or threatened 
destruction, modification, or curtailment of habitat” and an “inadequacy of 
existing regulatory mechanisms” to protect the species.   Since 2010, the 
greater sage-grouse has remained a candidate species under the federal ESA, 
and the USFWS intends to issue a final decision regarding the bird’s listing 
status under the federal ESA in the fall of 2015.  This pending 2015 ESA 
listing determination has significant implications for economic development, 
rural communities, and wildlife conservation across the 11-state western 
range of sage grouse, including Oregon. 
 
The updated Strategy adopted in 2011 utilized updated population 
information to assess the status of sage-grouse in Oregon, identified threats to 
the birds, and identified conservation strategies to address habitat 
fragmentation and other threats.  The Strategy advanced a “core area” 
approach to conservation, which identified the “core” population areas that 
sustain 90% of Oregon’s sage-grouse and designated those areas as “Category 
1” habitats under ODFW’s mitigation policy.  ODFW’s current policy is to 
recommend avoidance of impacts to designated core areas for any 
development proposal where those impacts would occur.  Currently, however, 
ODFW’s recommendations are only advisory to counties and other entities 
which permit development actions in sage-grouse habitat.  In 2013, the 
Oregon Legislature passed legislation (HB 3086) authorizing the Department 
to re-examine its approach to adverse impacts of development actions in sage-
grouse habitat according to a net benefit mitigation framework.   
 
In 2010, the Governor’s office, the federal Bureau of Land Management, the 
Natural Resources Conservation Service and diverse stakeholders began 
discussing ways to develop an overarching cooperative approach that would 
map a pathway forward for sage grouse conservation and healthy economies 
in Oregon.  In 2011, then U.S. Secretary of the Interior Ken Salazar and 
Wyoming Governor Matt Mead convened western sage-grouse states in 
Cheyenne for a discussion that led to an effort to revise, update, and 



coordinate state-based conservation plans in a proactive manner to address the 
upcoming 2015 ESA listing determination.  Oregon expanded its existing 
collaborative effort in 2012 and named it the SageCon Partnership.  Amongst 
the work of the SageCon Partnership has been the development of a state 
action plan that builds upon the Strategy in addressing the threats facing sage-
grouse in Oregon.  One of the elements of the SageCon effort is the 
advancement by the Oregon Land Conservation and Development 
Commission (LCDC) and the Oregon Fish and Wildlife Commission of a 
complementary set of rules related to protection of sage-grouse and their 
habitat as well as mitigation of impacts to sage-grouse from development 
actions.  The proposed Fish and Wildlife Commission rules are part of this 
larger effort and, through their proposed approach to mitigation and in 
conjunction with the LCDC proposed rules, are intended to address the 2010 
USFWS finding related to the adequacy of Oregon’s regulatory mechanisms, 
as well as reduce habitat loss and fragmentation, advance conservation gains 
through habitat improvement, and promote a more predictable and sustainable 
approach to economic and community development.   
 

PUBLIC INVOLVEMENT 
 
 
 
 
 
 

The Department convened a Rules Advisory Committee (RAC) of diverse, 
interested parties, which met on four different occasions to provide input in 
shaping the proposed rule changes.  The RAC included representatives from 
five counties (Harney, Lake, Crook, Union, and Baker), conservation and 
recreation groups (The Nature Conservancy, Oregon Natural Desert 
Association, Portland Audubon, and Back Country Hunters and Anglers), the 
energy development industry (Renewable Northwest), the Oregon Farm 
Bureau, and the Oregon Cattlemen’s Association.  In addition, representatives 
of the Oregon Land Conservation and Development Commission as well as 
Department staff, Oregon Energy Department, U.S. Fish and Wildlife 
Service, the Burns Paiute Tribe and the Confederated Tribes of Warm Springs 
provided technical input. The RAC was charged with providing input to the 
rule language that addressed their respective interests and striving to reach 
consensus on the proposed rule changes.   Additionally, ODFW held two 
public meetings on the proposed rules in affected counties (Burns and 
Lakeview) and received input on the subject of the rules during regular 
SageCon Partnership meetings. 
 

ISSUE 1 
 

CURRENT RULES DO NOT PROVIDE FOR MITIGATION OF  

IMPACTS TO SAGE GROUSE HABITAT IN CORE AREAS 

 

ANALYSIS 
 

The designation of sage-grouse core area habitat as Category 1 habitat under 
the Department’s current Mitigation Policy (OAR 635, Division 415) presents 
conflicts because, by policy, the Department’s only response option is to 
recommend no authorization of a proposed development unless all impacts in 
core area habitat are avoided. Complete avoidance of all acreage within a 
designated core area may not be possible for certain development types and 
proposals, and the situation also does not account for habitat variation within 
designated core areas.  Moreover, while the current policy appears stringent 
and highly protective from a conservation perspective, the Department’s 
recommended response to development proposed in core and other sage 
grouse habitat is not mandatory under the current rule structure. It is only a 
recommendation to the permitting agency, and whether the recommendation  
 



is advanced depends upon the standards and mechanics of each respective 
permitting entity.   
 
These proposed mitigation rules, in conjunction with the LCDC new 
proposed rules pertaining to sage-grouse habitat and relative to the way things 
are now, will better limit impacts to sage-grouse core area habitat and will 
better ensure that development action impacts are mitigated to a level that 
yields a net conservation benefit to sage-grouse across their range in Oregon.  
The proposed rules, working in conjunction with the proposed LCDC rules, 
first define the development action types to which they would apply and then 
follow the mitigation hierarchy of avoidance, minimization, and then 
compensatory mitigation of impacts to sage grouse habitat.  They require 
avoidance of development impacts to core sage-grouse habitat, except under 
specific circumstances.  In those instances, the impact must be minimized 
and/or mitigated.  The rules also advance mitigation related to low-density 
and general sage-grouse habitats.  While the rules would allow a mitigation 
pathway for core areas that does not exist under current rules, it will occur 
pursuant to a standard that ensures net conservation gain by requiring an 
offsetting increase in sage grouse habitat functionality.  Further, the proposed 
rules, in conjunction with LCDC’s, provide enhanced certainty related to the 
adequacy of Oregon’s regulatory mechanisms related to sage-grouse 
conservation, namely that the mitigation hierarchy of avoidance, 
minimization, and compensatory mitigation will occur in practice rather than 
remain a recommendation with respect to development authorizations by 
various permitting entities.   
 
Lastly, the proposed rules supplement rather than substitute for the existing 
rules tied to the 2011 Strategy’s core area conservation approach as well as 
goals related to habitat and population management.     
 
The Department recommends adoption of the proposed rule amendments and 
rule additions to mitigate the adverse impacts of development actions in sage-
grouse habitats.   
 

OPTIONS 
 

1.  Adopt proposed species specific mitigation rules for sage-grouse which  
     prescribes mitigation policy and standards.  
2.  Continue existing policy.  
3.  Amend proposed rules. 

 
STAFF 
RECOMMENDATION 
 

 
1. Option 1: Adopt rules as proposed. 

 

DRAFT MOTION 

 
EFFECTIVE DATE 

I move to amend OAR Chapter 635, Division 140 as proposed by staff. 

Upon Filing  


